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Introduction

The New York State Office of Medicaid Inspector General (OMIG) originally issued self-
disclosure guidance for Medicaid providers on March 12, 2009. OMIG developed the
self-disclosure guide in consultation with health care providers and industry
professionals to give providers an easy-to-use method for disclosing overpayments.

OMIG designed this approach to encourage providers to investigate and report matters
that involve possible fraud, waste, abuse or inappropriate payment of funds that they
identify through self-review, compliance programs, or internal controls that affect the
state’s Medicaid program. This guide is designed to help the provider through the
process, point out advantages of self-disclosure, offer a user-friendly mechanism, and
make providers aware of regulatory compliance requirements.

Since its inception, the Self-Disclosure Program has been successful and utilized
extensively by providers, benefiting both the providers and the Medicaid program. As a
result of the OMIG Self-Disclosure Unit’'s experience and feedback, the agency has
made enhancements and had added resources to the process.

The function is now supplemented by utilizing the OMIG\HMS PORTal, a Web-based
site maintained by OMIG’s contracted agent, HMS, Inc. The PORTal is an online
mechanism used by OMIG\HMS to issue various projects and process recoveries in a
simple, effective, and user-friendly electronic medium. OMIG has revised this guide to
reflect the consolidation of the self-disclosure function within the agency to better serve
the providers and the New York State Medicaid program.

Requlatory Authority
OMIG'’s Self-Disclosure Program, is in accordance with OMIG’s enabling legislation:

[T]o, in conjunction with the commissioner, develop protocols to facilitate the
efficient self-disclosure and collection of overpayments and monitor such
collections, including those that are self-disclosed by providers. The provider's
good faith self-disclosure of overpayments may be considered as a mitigating
factor in the determination of an administrative enforcement action. N.Y. PUB.
HEALTH LAW § 32(18).

Self-disclosure and repayment of overpayments within 60 days of identification has
become mandatory for Medicare and Medicaid providers under section 6402(a) of the
Affordable Care Act (ACA) of 2010 and a mandatory part of New York's compliance
programs under 18 NYCRR 521.



When to Disclose

Providers should self-disclose after they fully investigate and confirm that an
overpayment exists. OMIG'’s self-disclosure protocol assists and enables providers in
making disclosures directly to OMIG or through its contracted agent HMS, which
maintains the online OMIG PORTal. Through this process, providers who identify that
they received reimbursement to which they were not entitled, whether caused by
mistake, fraud, or accident, must disclose the parameters of the problem, cause, and its
potential Medicaid financial impact in accordance with the self-disclosure guidelines.

In addition, the federal Affordable Care Act requires providers to identify, self-disclose,
explain, and repay overpayments within 60 calendar days of identification of the
overpayment regardless of the financial threshold of participation in the Medicaid
program.

The statute at 42 U.S.C. 81320a-7k(d)(1), requires a person who has received an
overpayment to:

1. report and return the overpayment to the Secretary, the State, an intermediary, a
carrier, or a contractor, as appropriate, at the correct address; and

2. notify the Secretary, State, intermediary, carrier, or contractor to whom the
overpayment was returned in writing of the reason for the overpayment.

Failure to timely report and return any Medicare and Medicaid overpayment can have
severe consequences, including potential liability under the False Claims Act, as well as
the imposition of civil monetary penalties and exclusion from the Medicare and Medicaid
programs.

Overpayment Reporting should occur when the following conditions are met:

1. Overpayment is NOT included in another, separate review or an audit
being conducted by OMIG, vendors, or OIG.

2. Overpayment is NOT related to a broader state-initiated rate adjustment,
cost settlement, or other broader payment adjustment mechanisms.
(These include retroactive rate adjustments, charity care, cost reporting,
etc.)

The repayment of simple, more routine occurrences of overpayment should continue
through typical methods of resolution, which may include voiding or adjusting the
amounts of claims.



The Process

Prior to contacting OMIG, the provider should fully investigate and determine the issue
and prepare the disclosure including all the required information and documentation.
Once an inappropriate payment is discovered, providers must determine whether the
repayment warrants a self-disclosure or whether it would be better handled through
administrative billing processes. Each incident must be considered on an individual
basis. Factors to consider include: identification of the exact issue, the amount involved,
any patterns or trends that the problem may demonstrate within the provider’s billing
system, the extent of the period affected, the circumstances that led to the overpayment
and whether or not the organization has an OMIG corporate integrity agreement
(CIA) which requires self-disclosure.

The providers may choose to self-disclose using one of two methods:

1. Following the Self-Disclosure Submission Guidelines (see Attachment 1); or
2. Using the OMIG PORTal for electronic submission (see Attachment 2).

After receipt of the self-disclosure, the OMIG/HMS staff will consult with the provider
and determine the most appropriate process for proceeding. OMIG/HMS staff will
discuss the next steps which may include requesting additional information, verification
of the overpayments and any regulatory clarification needed.

In the event that the provider is unable to determine if the self-disclosure issue resulted
in non-compliance overpayments or has difficulty identifying the overpayments, OMIG
staff can possibly assist the provider in the disposition of the issue. The provider, or its
designated agent, may request data for the sole purpose of quantifying and validating a
potential overpayment (see Attachment 3 — Data Request from Providers).

The use of statistical sampling must be approved by OMIG and all documentation
related to the review and extrapolation must be submitted to OMIG for review and
approval. Data may be provided by OMIG to establish the appropriate universe and
sampling method upon request and approval by OMIG.

To submit a self-disclosure or request data to develop same please send to:

Via letter:
The Office of the Medicaid Inspector General
Attention: Self-Disclosure Unit
800 North Pearl Street
Albany, NY 12204
Via Email:

SelfDisclosures@omig.ny.gov



Access to Information

Providers are expected to promptly comply with OMIG requests to provide documents
and information materially related to the disclosure and to speak with relevant
individuals. The OMIG is committed to working with providers in a cooperative manner
to obtain relevant facts and evidence without interfering with the attorney-client privilege
or work-product protection. Discussions with the provider's compliance officer, counsel,
or other staff may be necessary to obtain information and agreement to complete the
disclosure in a timely manner.

Access to Data

All documentation and data must be protected for confidentiality under the Health
Insurance Portability and Accountability Act (HIPAA) by the provider and its
representatives (staff, lawyer, or contractor). The US Department of Health and Human
Services’ HIPAA guidance states that: The “Privacy Rule” requires that a covered entity
obtain satisfactory assurances from its business associate that the business associate
will appropriately safeguard the protected health information it receives or creates on
behalf of the covered entity. The satisfactory assurances must be submitted in
writing to OMIG, whether in the form of a contract or other agreement between
the covered entity and the business associate.

Restitution

All provider self-disclosures are subject to a thorough OMIG/HMS review to determine
whether the amount identified is accurate. While repayment is encouraged and
accepted as early in the process as possible, and will be credited toward the final
settlement amount, the OMIG will not accept money, voids, and adjustments as full and
final payment for self-disclosures prior to finalizing the review process.

Once a repayment amount has been established, assuming full repayment has not
previously been made, the OMIG expects the provider to reimburse the State of New
York for the overpayment. Providers interested in extended repayment terms due to
hardship will be required to submit audited financial statements and/or other
documentation to assist the OMIG in making that determination. Once the repayment
has been finalized, the OMIG will issue a letter indicating closure of the matter.

Self-disclosure limitations

The OMIG Self-Disclosure Program is designed to report and recover overpayments
due back to the Medicaid program. Depending on the nature of the issue, the OMIG’s
staff may refer the matter through established audit or investigation processes or to
other state agencies.



Underpayments detected in the process or otherwise are not to be offset in the self-
disclosure process. Underpayments must be re-billed to eMedNY and claims are
subject to system edits and verifications. Time-barred claims are pended and
reviewed by the Office of Health Insurance Programs (OHIP) for disposition and
consideration for payment.



